MIDDLETON CiTY COUNCIL AND PLANNING AND ZONING COMMISSION
JOINT INFORMATIONAL WORKSHOP MINUTES
JANUARY 7, 2022

The January 7, 2022 City Council and Planning and Zoning Commission Joint Informational
Workshop was called to order by Mayor Rule at 4:00 p.m.

Those present were: Council Members Carrie Huggins, Tim O'Meara and David Murray.
Planning & Zoning Commissioners: Ray Waltemate, Kip Crofts, Heidal Summers, Scott Brock
and Tim Hoekstra. Also present Mayor Rule, City Attorney - Douglas Waterman, City Engineer -
Amy Woodruff, Public Works Director - Jason VanGilder, City Planner - Roberta Stewart, Deputy
Clerk - Jennica Reynolds. No one from the general public attended the workshop.

Introduction of those present.

Jennica Reynolds reviewed the city resources (Agendas, Public Hearing Notices and City Code)
and locations on the City Website.

Mayor Rule turned the time to City Attorney Douglas Waterman who lead the training. (Exhibit A
& Exhibit B).

No decisions were made. This was an informational workshop only.

Adjourn: Mayor Rule adjourned the meeting at 5:12 p.m.

o\

ATTEST: Steven J. ge, Mayor

ennica Reynolds; D€puty Clerk, Planning
Approved: February 2, 2021
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Exhibit 6

EXAMPLES AND DISCUSSION HANDOUT

The Following Actions are Subject to LLUPA' Review
- Initial zoning following annexation
- Rezoning of specific parcels or sites pursuant to section 67-6511
- Conditional rezoning pursuant to section 67-6511A
- Application for subdivision
- Application for variance
- Application for conditional use permit (aka special use permit)

- “Other similar applications,” which presumably includes planned unit
developments

Things to Keep in Mind

When making the decisions listed above, you are acting in a quasi-judicial role. The
decisions you make can be appealed, first to City Council and then to a District Court. While you
should keep the following in mind for all decisions, these concepts are particularly important for
decisions subject to LLUPA review.

The Record is the whole of the documents, testimony, and discussion that makes up the basis for
granting or denying an application. The decisions made by a P&Z Commission must be based on
the record. Consider the following examples with accompanying diagrams. In the diagrams, the
blue represents the record, and the red represents the facts upon which a decision is made.

Example 1

- An Applicant is bringing a request for a SUP at a 7:00PM P&Z Commission Meeting.

- Just prior to the hearing. at 6:55PM, the city staff member assigned with analyzing the
application speaks to a long, conclusive list of reasons why the SUP should be denied.

- The hearing begins at 7:00PM, and the applicant briefly presents on the SUP.

- Nobody else wishes to speak on the SUP, and the city staff member does not reiterate
the list of concerns.

- The Commissioners deny the application.

! Idaho Local Land Use Planning Act, Idaho Code Title 67, Chapter 65
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If the city staff member had presented the evidence of why the SUP should be denied at
the appropriate time (during the hearing/on the record), this decision would be fine. However,
because the staff concerns were not placed into the record. the record would essentially be blank,
and the P&Z Commission’s decision would be susceptible to challenge.

Example 2

An Applicant is bringing a request for a SUP at a P&Z Commission Meeting.

Prior to the meeting, a Commissioner goes out and visits the application site and sees
reasons why the application should be denied.

Another Commissioner receives a phone call from a citizen prior to the meeting, and
the citizens supplies the Commissioner with a list of reasons why the application should
be denied.

At the meeting, a city staff member assigned with analyzing the application speaks to
why the SUP should be granted.

The applicant presents on the SUP.

The Commissioner who went and viewed the property does not disclose that fact.

The Commissioner who received the phone call does not disclose it either.

After discussion, the Commissioners deny the application.

In this scenario. the viewing of the site by the Commissioner and the phone conversation
between a member of the public and a Commissioner have created a secret record. The things that
the Commissioner saw at the site, and the concerns raised by the citizen, have not been provided
to the applicant or the public to be addressed. This decision would be susceptible to challenge.
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Example 3

- A public hearing is held on a SUP at a P&Z Commission Meeting. and members of the
public speak both for and against the application.

- The public hearing is closed after final comments from the applicant.

- A Commissioner moves to approve the application, and there is a second.

- The Commissioners begin debating the motion.

- A Commissioner has a question and asks a member of the public to comment.

- The member of the public. without being sworn in or coming to the podium, responds
to the question, which response weighs against approval of the application.

- The applicant is not given an opportunity to respond.

- The motion fails and, the Commission denies the application.

There are two issues with this decision, both of which create a susceptibility to challenge.
First, the applicant was not given an opportunity to respond to claims made about, and against,
their application. Second, the comments by the member of the public are not in the record. To the
extent that the decision is denied based on those comments, the decision is based on a blank spot
in the record.

Example 4

- An Applicant is bringing a request for a preliminary plat.

- The hearing beings, and staff and the applicant present the proposed development,
which development is generally in compliance with the city codes and comprehensive
plan.

- Two members of the public testify.

- The first member of the public testifies about how there are not enough parks within
the City in general and how he thinks the applicant should be denied.

- The second member of the public testifies about how there are too many large
residential homes and not enough small, multifamily developments and how she thinks
the application should be denied.

- The City Council denies the application based on the foregoing evidence.

LLUPA HANDOUT - Page 3



Cities deal with a long list of competing interests and concerns regarding land use;
however. land use applicants are entitled to have their application processed based upon the code
in place at the time the application is submitted. Stated differently, when an application is
submitted, that application must be assessed based specifically on the codes the City has adopted
that govern those types of applications. In the foregoing example, the preliminary plat application
has been denied because of two city-wide issues, not based on the specific code applying to
preliminary plats. While a lack of park facilities or the appropriate level of density may need to be
addressed in a city, it must be addressed through a legislative act. i.e. an ordinance, not by denying
development applications.

Example 5
- All facts upon which the decision on an application is made are contained within the
record.

Even when the record is complete, and the decision is properly based upon said record. that
decision can be challenged. However, the standard for overturning a decision that is properly made
is much higher, and the chances are very low that such an appeal would be successful. The goal
should be that, for every decision, the above diagram would be an accurate representation of the
relationship between the record and the facts upon which a decision is based.

Due Process requires that individuals have notice and an opportunity to be heard. While operating
within the normal P&Z Commission Meeting structure should provide these things, it is advisable
to go out of your way to ensure that an applicant has the opportunity to respond to questions the
Commission may have, as well as the testimony of anyone speaking about the application. If a
Commissioner has questions for the applicant, for staff. or for anyone who has testified, these
should be asked prior to making any motion on the application. If a Commissioner asks a question
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of city staff or of an individual who has testified, the applicant should be given an opportunity to
respond. Asking all questions of individuals as they testify allows the applicant to use their closing
remarks as an opportunity to respond to any concerns that have been raised during the public
hearing. After the public hearing has been closed, no member of the public should be allowed to
provide the Commission with any additional information.

Bias and the appearance of bias should be avoided. Decisions should be made on the basis of
the facts before the Commission, not on anecdote or preconception. Commission members should
avoid expressing any personal preferences or support for applicants or others testifying. A
statement of city policy is not an expression of bias. For example, if the Master Plan contains a
preference of condition X over condition Y, it would be proper to express that official preference
by referencing the Master Plan. In contrast, a personal preference for business type X over business
type Y should not be the stated reason for a P&Z decision.

Ex Parte Contacts are often inevitable in the land use context; however, it is best to avoid them
when possible. Applicants should reach out to city staff with questions or concerns or should raise
those questions or concerns at the P&Z meeting, on the record. If there are ex parte contacts
between an applicant or a member of the public and a Commissioner, these can be cured by full
disclosure of said contacts. Failing to disclose such contacts essentially creates a “secret record,”
to which neither the applicant nor the public have an opportunity to respond.

Viewing the Site is another way a “secret record” can be inadvertently created (when a P&Z
Commissioner preemptively goes and views the site that is the subject of a P&Z hearing). This
does not mean that a Commissioner is precluded from participating in a hearing about a site with
which they are familiar. However, if a Commissioner has special knowledge of a site, that special
knowledge should be disclosed. Going and viewing a site for the purpose of getting information
about it for the hearing is the role of city staff, and i1f a Commissioner does so it creates a risk that
their decision will not be based on the record before them.

Equal Protection essentially guarantees that people in similar positions will be treated similarly.

Trying to maintain consistency when granting and denying applications will ensure that applicants
are treated fairly.
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